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1) Introduction

“The best thing which eternal law ever ordained et it allowed us one en-
trance into life, but many exits. Must | await tbrielty either of disease or of
man, when | can depart through the midst of tortanel shake off my troubles?
. Are you content? Then live! Not content? Yioay return to where you
came from®* These are not the words by a protagonist of theyroaganisations

L In: Epistulae morales LXX ad Lucilium



Proposal of an Assisted Suicide (Scotland) Bill 28 April 2012
Response to the Consultation byiGRITAS — to live with dignity — to die with dignity” page of 37

around the world representing the interests of lgegymo wish for freedom of
choice in ending one’s life self-determinedly todaéwt the words of Roman
philosopher Wcius ANNAEUS SENECA who lived 2000 years ago, in his letters
dealing with moral issues to Lucilius.

In recent years, questions dealing with the subgécfassisted) suicide and
euthanasia have arisen again and are now discussigel public, in parliaments
and courts.

Of the many reasons for this development, onedptbgress in medical science
which leads to a significant prolonging of life eqgpancy. In fact, even during

the congress of the Swiss General PractitioneB9irf this was an issue when
it was emphasised that a sudden death, for exadyadeo a ‘simple’ heart at-

tack or a stroke is nearly unthinkable today, dupdssibilities of modern inten-

sive care.

Obviously, this progress is a blessing for the migj@f people. However, it can

also lead to a situation in which death as a nhtmesult of an illness can be
postponed to a point much further in the futurenttame patients would want to
bear an illness. More and more people wish to dddd their years — not years
to their life. Consequently, people who have deatidet to carry on living but

rather to self-determinedly put an end to theifesuig started looking for ways
to do so. This development has gone hand in hatid twihter controls on the

supply of barbiturates and progress in the comjposdf pharmaceuticals which
led to the situation that those wishing to put ad ® their life could not use this
particular option anymore for their purpose andtsthto choose more violent
methods. A further, parallel, development was tke of associations focusing
on patient’s rights, the right to a self-determiresdl of life and the prevention
of the negative effects resulting from the narraywrf options.

In the United Kingdom, as long ago as 1935 a Va@pnEuthanasia Society was
formed in England and the year after, a Voluntanyhénasia Bill was discussed
in the House of Lords.

In Scotland, in 1980, the group “Exit” (at someeimso known as Scottish Exit
and VESS - Voluntary Euthanasia Society Scotland} vormed, followed in
2000 by “FATE - Friends At the End” in Glasgow.

In Switzerland, 30 years agoxIE (German part of Switzerland) was founded,
in the same year asxBE-ADMD (French part of Switzerland), and shortly af-
terwards the first association to offer the optadran accompanied suicide to its
members. Later, associations likex ENTERNATIONAL, DIGNITAS and ®1zID-
HiLre followed, the only difference between these orgations being mainly
the acceptance or not of members residing in cmsather than Switzerland.

2 Congress of Swiss General Practitioners in Arbkach 3£ — April 2" 2011, see online:
http://www.arosakongress.ch
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As a result of the above-indicated aspects andr atbeelopments in modern
society, the focus of all associations has wideaonedclude working on suicide
preventive issues directly or indirectly, espegiallicide attempt prevention.

Today, EiT has over 58,000 membersgi&A.D.M.D. 16,700 and E INTER-
NATIONAL approximately 700 membersidNITAS, together with its independent
German partner associationdRITAS-Germany in Hannover, counts over 6,000
members worldwide of whom almost 900 reside inUt€®.

In the almost 14 years ofIENITAS’ existence, 182 members ofdNITAS resi-
ding in the U.K. — of whom 9 lived in Scotland -vbeanade use of the option of
an accompanied suicide in SwitzerlanBor all members, being assisted and
accompanied through the final stage of their lde/drds their self-determined
end was and is an issue of major importance&sNDAS always encourages
members to have their next-of-kin and/or friendshair side during this stage,
as well as on their journey and at the accompaninesif.

However, the present legal situation in Scotlandf ps much as in the rest of
the U.K., has the appalling effect that this venportant support towards the
end of life must take place shadowed by the fearo$ecution, sometimes even
leading patients to decide to travel only with véaw loved ones or even alone.
This effect, deriving from the current legal siioat can only be seen as a dis-
respect of human dignity. For England and Wales ptliblication by the Crown
Prosecution Service (CPS) of the “Policy for Progers in respect of Cases of
Encouraging or Assisting Suicide” in February 20Kparked by the court case
of DeBBIE PURDY, did not change this; in fact, it could not charige legal
status quo as this authority simply does not haeecompetence to change the
law — only Parliament can do so.

In Scotland, just as much as in the rest of the.\k#icide as such is not a crime
(anymore). However, assisting a person to commdidwi is: in Scotland one

may be liable to be prosecuted for homicide, thasilen being at the discretion

of the Crown Office and Procurator Fiscal ServiGOPFS). In England and

Wales aiding, abetting, counselling or procuring suicide of another or an at-
tempt by another to commit suicide is a crime uriderSuicide Act 1961.

This legal situation is approached quite diffengnthder Swiss law: whilst in
Switzerland too, suicide as such is not a crimeclarl15 of the Swiss Criminal
Code states:

“Whoever, from selfish motives, induces anothersparto commit suicide
or aids him in it, shall be imprisoned for up teefiyears or pay a fine, pro-
vided that the suicide has either been completedtempted.”

http://ww.dignitas.ch/images/stories/pdf/statigtiiéglieder-wohnsitzstaat-31122011.pdf
4 http://mww.dignitas.ch/images/stories/pdf/statidtib-jahr-wohnsitz-1998-2011.pdf
5 http://www.cps.gov.uk/publications/prosecution/atsil_suicide policy.pdf
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The obvious difference is the ‘selfish motives’:ilghin Scotland and the rest of
the U.K. the law basically threatens to punishstasce in suicide whatever the
motive, Swiss law makes a clear distinction of med| excluding assistance out
of non-selfish motives, and thus gives a basiagsisted (accompanied) suicide
— made possible by associations likaTE. DIGNITAS and others.

DIGNITAS very much welcomes Margo MacDonald’s proposalddill to en-
able a competent adult with a terminal illness amdition to request assistance
to end their own life, and to decriminalise certaations taken by others to pro-
vide such assistance: it brings the issue of eAdesfjuestions to the level
where it should be addressed, the legislation.

2) Atrticle 8 § 1 of the European Convention on Huma Rights (ECHR) and
the right to a voluntary death

On March &, 1951, the U.K. ratified and later implementedténlaw the Euro-
pean Convention on Human Rights, to which all Eseopstates now adhered
(with the exception of Belarus and the VaticanhcBithen, in specific cases, set
legal situations may be questioned whether theyldvba in line with the basic
human rights enshrined in the ECHR. However, adogrtb its preamble, this
state treaty is not only a fixed instrument, “s@wgiithe universal and effective
recognition and observance of the Rights thereriaded” but also aiming at
“the achievement of greater unity between its masi@nd that one of the
methods by which that aim is to be pursued is themtenance and further reali-
sation of human rights and fundamental freed8niBhe ECHR is a living in-
strument and its text and case law need to be takenconsideration when
raised in court cases just as much as in legislatio

In the judgment of the European Court of Human Righ the case of IBNE
PRETTY V. the United Kingdom dated April 292002, at the end of paragraph
61, the Court expressed the following:

“Although no previous case has established as suwh right to self-

determination as being contained in Article 8 a¢ tbonvention, the Court
considers that the notion of personal autonomynignaportant principle

underlying the interpretation of its guarantees.”

Furthermore, in paragraph 65 of the mentioned juslgnDANE PRETTY, the
Court expressed:

Convention fort he Protection of Human Rights Bnddamental Freedoms, page 5, available online:
http://www.echr.coe.int/NR/rdonlyres/D5CC24A7-DC4318-B457-5C9014916D7A/0/CONVEN
TION_ENG_WEB.pdf

Application no. 2346/02; Judgment of a ChambehefFourth Section, available online:
http://cmiskp.echr.coe.int/tkp197/view.asp?actiand&documentld=698325&portal=hbkmé& source=extern
albydocnumber&table=F69A27FD8FB86142BF01C1166DEA3986
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“The very essence of the Convention is respecthioman dignity and

human freedom. Without in any way negating the qpile of sanctity of

life protected under the Convention, the Court @ers that it is under
Article 8 that notions of the quality of life talom significance. In an era of
growing medical sophistication combined with londde expectancies,
many people are concerned that they should natriged to linger on in old
age or in states of advanced physical or mentalegeéade which conflict

with strongly held ideas of self and personal idgrit

On November 8, 2006, the Swiss Federal Court recognized thatesomis
decision to determine the way of ending his/hex if part of the right to self-
determination protected by article 8 8 1 of the @onion stating:

“The right of self-determination in the sense dfcde 8 8 1 ECHR includes
the right to decide on the way and the point inetiaf ending one’s own
life; providing the affected person is able to fanm/her will freely and act
thereafter.?

In that decision, the Swiss Federal Court had & déth the case of a man suf-
fering not from a physical but a mental ailmentulther recognized:

“It cannot be denied that an incurable, long-lagtisevere mental impair-
ment similar to a somatic one, can create a suffeout of which a patient
would find his/her life in the long run not wortltvihg anymore. Based on
more recent ethical, juridical and medical statetsiem possible prescription
of Sodium Pentobarbital is not necessarily comrieated and thus no
longer generally a violation of medical duty of€ar. . However, utmost re-
straint needs to be exercised: it has to be dsishgd between the wish to
die that is expression of a curable psychic digtorand which calls for
treatment, and the wish to die that bases on ads&dfmined, carefully con-
sidered and lasting decision of a lucid personldibee suicide’) which pos-
sibly needs to be respected. If the wish to diebas an autonomous, the
general situation comprising decision, under certarcumstances even
mentally ill may be prescribed Sodium Pentobarhdtadl thus be granted
help to commit suicide.”

And furthermore:

“Whether the prerequisites for this are given, cdrbbe judged on separated
from medical — especially psychiatric — special wtezlge and proves to be

difficult in practice; therefore, the appropriatessassment requires the pres-
entation of a special in-depth psychiatric opinich...

Based on this decision, the applicant made effiortsbtain an appropriate as-
sessment, writing to 170 psychiatrists — yet hiediaio succeed. Seeing that the

8 BGE 133158, page 67, consideration 6.1. To bedoon-line:http://www.bger.ch/index/juridiction/ jurisdic
tion-inherit-template/jurisdiction-recht/jurisdioti-recht-leitentscheide1954.htm
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Swiss Federal Court had obviously set up a comdiwhich in practice could
not be fulfilled, he took the issue to the Europ€amirt of Human Rights.

On January 2f) 2011, the European Court of Human Rights rendarpdige-
menf and stated in paragraph 51:

"Iin the light of this jurisdiction, the Court findkat the right of an individ-

ual to decide how and when to end his life, prodidleat said individual

was in a position to make up his own mind in thesipect and to take the
appropriate action, was one aspect of the rigihespect for private life un-

der Article 8 of the Convention”

Even though the European Court of Human Rights tongirmed the statement
of the Swiss Federal Court and also recognizedsibraieone’s decision to deter-
mine the way his or her life will end is part ofthight to self-determination
protected by article 8 § 1 of the Convention, ilefd to postulate a positive obli-
gation for the contracting states of the Conventmgive those individuals, who
would like to make use of this right, an entitlemhagainst the state to make ac-
cess possible to the necessary means for safelygiake of such right.

There are further cases pending at the said Cdudhwest upon this very issue
of which one, the case ofLBIcCH KocH against Germany, has been declared
admissible on May 31 2011°. In this case, the applicant’s wife, sufferingrfro
total quadriplegia after falling in front of her @step, demanded that she should
have been granted authorisation to obtain 15 grdrpentobarbital of sodium, a
lethal dose of medication that would have enabledtth commit suicide at her
home.

In light of the fact that the Court confirmed thelgment of the Swiss Federal
Court, declared admissible the case of Mr. Koch laechuse of respect for hu-
man personal autonomy, which the Court acknowledgean important prin-

ciple in order to interpret the guarantees of tloav@ntion, further legal deve-
lopments are to be expected.

Dignity and freedom of humans mainly consists ddnamevledging the right of
someone with full capacity of discernment to decden on existential ques-
tions for him- or herself, without outside intedace. Everything else would be
paternalism compromising said dignity and freeddémthe judgment DANE
PRETTY v. the United Kingdom, the Court correctly recagad that this problem
will present itself increasingly within the Convimt’s jurisdiction, due to de-
mographic developments.

°  Application no. 31322/07; Judgment of a Chambfehe First Section (in French), available online:
http://cmiskp.echr.coe.int/tkp197/view.asp?actiomid&documentld=880260&portal=hbkm&source=extern
albydocnumber&table=F69A27FD8FB86142BF01C1166DEA3936

10 Application no. 479/09, Judgment of the ForméthFBection, available online:
http://cmiskp.echr.coe.int/tkp197/view.asp?actiand&documentld=886317&portal=hbkm&source=extern
albydocnumber&table=F69A27FD8FB86142BF01C1166DEA3936
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We would like to emphasize that in this contexacsithe case of &ico v. It-
aly (judgment of May 18 1980, series A no. 37, no. 6694/J4the developed
practice (so-called Rrico-jurisdiction) is of major importance. In paragra@®
of said judgment the Court explained:

“The Court recalls that the Convention is intendedyuarantee not rights
that are theoretical or illusory but rights thag gractical and effective; . . .”

As the Convention, in the frame of the guaranteardbtle 8 § 1, comprises the
right or the freedom to suicide, then everyone wiighes to make use of this
right or freedom has a claim that he or she shakitabled to do this in a digni-
fied and humane way. Such individuals should notelfiieto rely on methods

which are painful, which comprise a considerald& of failure and/or endanger
third parties. The available method has to endidardividual to pass away in a
risk-free, painless manner and within a relativehort time. Such a method
must also consider aesthetic aspects in order dblemelatives and friends to
attend the process without being traumatized.

3) The protection of life and the general problem fosuicide

In the judgment ANE PReTTY v. the United Kingdom mentioned earlier, the
Court rightly paid great attention to the questodrthe influence of article 2 of
the ECHR - the right to life, especially the aspeuft protection for the weak
and vulnerable. In the meantime, the 14 years pé&eence of the US-American
state of Oregon derived from its “Death With Dignkct” shows that the ques-
tion of the weak and vulnerable does not pose hl@moin reality: neither the
weak nor the vulnerable nor those with insufficimt even without) health in-
surance would choose the option of physician assisticide, but in fact the
self-confident, the above-average educated, tbagmnes?

Yet, the principle of protection of life cannot been only in the light of the in-
dividual life of a single person who wishes a skfermined end to his or her
life; it must also be applied in questions regagdmblic health.

Until now, national and international debates osisied suicide and euthanasia
never realized that, apart from the small numbeandividuals who wish to end
their life due to severe suffering with one of fieev available methods (pallia-
tive care, assisted suicide, etc.), there is alpnolon a much larger scale which
guestions the sanctity of life: the general problefnsuicide and suicide at-
tempts.

1 To be found onlinehttp://cmiskp.echr.coe.int/tkp197/view.asp?actiani&documentld=695301&portal=h
bkmé&source=externalbydochnumber&table=F69A27FD8FBERIF01C1166DEA398649

12 See the death with dignity act annual reports efepartment of Human Services of the state of @rem
be found online: http://public.health.oregon.gov/providerpartnerrgses/evaluationresearch/deathwith
dignityact/pages/ar-index.aspx
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In the year 2010 there were, in Scotland, 781 tegad suicides (deaths which
are the result of intentional self-harm or everftaiedetermined intent); the
total for the U.K. was 5,608

On average, two individuals die every day in Seutlas a result of a suicide at-
tempt. In England, it is one person every two howith men aged 35 to 49 be-
ing the group with the highest suicide ratdMany other states, like Switzerland,
show a very high number of suicides and even higbents of failed suicide
attempts. In response to the request regardingnnaiion on suicide and suicide
attempts in Switzerland from Andreas Gross, a membéhe Swiss National
Council, the Swiss government rendered its commémntthe parliament on
January 89 2002% it explained that, based on scientific reseaittional Insti-
tute of Mental Health in Washington), Switzerlan@yht have up to 67,000 sui-
cide attempts annually — that is 50 times the anmuaber of 1,350 of fulfilled
(and registered) suicides. Thus, the risk of failof an individual suicide at-
tempt is up to 49:1!

Given the results of the scientific research memttbbefore, suicide attempts in
Scotland must be estimated to be up to 39,050 guar, yor the whole U.K. up to
280,400. Even if the ratio of failed suicide attésnjo officially registered suici-
des was ‘only’ 9:1, as some psychiatrist, therapstd coroners assume (accor-
ding to the afore mentioned comments of the Swsgegqment), there would
still be 7,810 suicide attempts in Scotland an@86,in the U.K.

Referring to the previously mentionecRAco-jurisdiction: no matter whether
the risk is 49:1 or ‘only’ 9:1, it indicates that andividual can only make use of
the right to end his or her life self-determinelllyaccepting such a high risk of
failure and therefore an unbearable (further) dmtation of his or her state of
health. This signifies however, that the right tw enes life self-determinedly
under the conditions currently found in Scotlarmd U.K. and other contracting
states of the ECHR is neither practical nor effitie

The negative and tragic result of ‘clandestinetglés is diverse:

» high risk of severe physical and mental injuriestfe person who attempts
suicide;

» psychological problems for next-of-kin and frierafsa suicidal person after
their attempt and their death;

» personal risks and psychological problems for redeams, the police, etc.,
who have to attend to the scene at or after admiaitempt;

13 publications by the General Register Office fortfaml, to be found onlinéuttp://www.scotland.gov.uk/
Resource/Doc/328405/0106170.pdf

4 publications of the Office for National Statistito be found onlinéattp://www.ons.gov.uk/ons/taxonomy/
index.html?nscl=Suicides+and+Intentional+Self-harm

!> Report on the consultation on preventing suigidéngland, p. 2, to be found online:
http://www.dh.gov.uk/prod_consum_dh/groups/dh_diasésets/documents/digitalasset/dh_128463.pdf

'8 Online (in Germanttp://www.parlament.ch/d/suche/seiten/geschaeipg2gesch_id=20011105
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* enormous costs for the public health care systepeaally costs arising
from caring for the invalid, and costs for a coytgreconomy (for example
due to delay of trains) and costs for the publict@e(rescue teams, police,
coroner, etclY

Despite the enormous number of committed/fulfiledl failed suicide attempts
and their negative effects, governmental measwnwgartls an improved suicide
and suicide attempt prevention are few. Some prmograeem to focus very
much on narrowing access to the means of suicideadot of money is spent on
constructing fences and nets on bridges and almhgay lines. However, these
measures do not tackle the problem at its rootalByneans, it must be the aim
of all efforts to reduce the number of suicideqeesally the number of unac-
companied ‘clandestine’ suicides, and, of courke, much higher number of
suicide attempts. For this, the starting point fbéative suicide attempt preven-
tion is looking at the root of the problem: thedalsurrounding the issue, the
wall of fear of embarrassment, rejection and losing’'s independence.

Authorities’ restrictions and prohibitions in comtien with assisted dying also
raise the question of violation of article 3 of theropean Convention of Human
Rights, the prohibition of torture which statesttha one shall be subjected to
torture or to inhuman or degrading treatment orighunent. Article 3 could be
violated for example if a palliative treatment isae with insufficient effect,
thus on the one hand constituting a prohibitiopadsive euthanasia and on the
other hand a forced medication; if physical and #onal suffering and pain of
a certain minimum level are given, such approaalidcpossibly fulfill the no-
tion of an inhumane treatment. In the judgmemnNR PRETTY v. the United
Kingdom mentioned before, the Court avoided to laatio the aspect of the
states’ positive duty to protect from such inhumaeatment in cases of assisted
dying. There is room to look into this aspect mdosely in future casé$

4) Suicide prevention — experience of IBNITAS

Everyone should be able to discuss the issue oidguopenly with their Gene-
ral Practitioner, psychiatrists, carers, etc. Talgob which surrounds the topic
must be lifted. The possibility of — anonymouslyvasll as openly — using a

17" See the study off?ERHOLENSTEIN: http://www.dignitas.ch/WeitereTexte/Studie%20Suizisien.pdf. In
Switzerland, in the year 1999, there were 1'269steged suicides leading to estimated costs of Bhljibn
Swiss Francs; given that the estimated numberioidguattempts is considerably higher (based ooriné-
tion provided by forensic psychiatrists, coronets,, the study calculates with a suicide atterat that is
10 to 50 times higher than the registered suicjdheye costs could well be around 2'431,2 Millgwiss
Francs.

8 See: $SEPHANBREITENMOSER The right to assisted dying in the light of theHFC(Das Recht auf Sterbe-
hilfe im Lichte der EMRK), in: Frank Th. Petermanrgststed Dying — Basic and practical questions (8ter
hilfe — Grundsatzliche und praktische Fragen),84. ff, St. Gallen, 2006.
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help-line is a very important service provided loyng institutionsS. However,
for many people ‘talking about it’ does not suffitieey seek the concrete option
of a painless, risk-free, dignified and self-detered death, to put an end to
their suffering.

DIGNITAS’ experience with all people — no matter whethesytisuffer from a
severe physical ailment or other impairment, orhwtis end their life due to a
personal crisis — shows that giving them the pdgsitto talk to someone, for
example at our organisation, openly and without fdabeing put in a psychi-
atric clinic, has a very positive effect: they arand feel that they are — being
taken seriously (often for the first time in théfe!); through this, they are of-
fered the possibility of discussing solutions te giroblem(s) which led them to
feeling suicidal in the first place. They are neft lto themselves and rejected
like many suicidal individuals who cannot discussit suicidal ideas with oth-
ers through fear of being ostracized or deprivefteddom in a mental institu-
tion for some time.

Furthermore, through their contact withaRITAS, not only are their suicidal
ideas taken seriously but they also know that teytalking to an institution
which could in fact, under certain conditions, aga for a ‘real way out’. This
aspect of authenticity cannot be underestimated.

This ‘talking openly’ unlocks the door to looking &ll thinkable options. These
include convincing the individuals in a personasisrto visit a crisis interven-
tion centre, referring severely suffering termipall to a hospice or the pallia-
tive ward of a appropriately equipped clinic, sugigey alternative treatments,
directing patients who feel ill treated by theirr@eal Practitioner to other phy-
sicians, and so on; always depending on the indalid needs. Over one third
of DIGNITAS’ daily ‘telephone-work’ is counselling individuaigho are not even
members of the association who thus receive ann‘ggse’ and initial advice
free of charge.

The experience of our organisation, drawn from alni@! years of working in
the field of suicide prophylaxis and suicide att¢émpevention, shows that —
paradoxically — the option of an assisted suiciddout having to face the se-
vere risks inherent in commonly-known suicide aftésnis one of the best
methods of preventing suicide attempts and suidtdeay sound absurd: in or-
der to prevent suicide attempts, one needs toyssy to suicide. Only if suicide
as a fact is acknowledged, accepting it generallyet a means given all humans
to withdraw from life and also accepting and resipgcthe individual's request
for an end in life, the door can be opened to ‘tdbut it and tackle the root of
the problem which made the individual suicidalhe first place.

9 In Scotland provided for example by The Samarijtaeehttp://www.samaritans.org/talk_to_someone/
find_my_local_branch/scotland.aspx
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Knowing about a ‘real’ option will deter many frooommitting suicide through
insufficient, undignified means. Furthermore, ire threparation of an accom-
panied suicide, next-of-kin and friends are invdive the preparation process
and encouraged to be present during the last hthussgives them a chance to
mentally prepare for the departure of a loved areethus give their support and
affection to the suicidal person until the very efdife.

At this point, we need to take a look at the twameguments of opponents to
legislation of any form of assisted dying: theywaghat any form of legalisa-
tion could pressure ‘vulnerable’ individuals to etieir life, for example be-
cause they would be pushed by loved ones not tolagden on them anymore.
And it is suggested that legalisation would creatslippery slope’, an unstopp-
able increase in numbers. The general understandang be that individuals
under the age of 18 or 16, people who are depermfentedical care and those
who suffer from a loss of capacity to consent @aample due to dementia)
would be classified as vulnerable. However, it asvracknowledged — especi-
ally in the very instructive annual reports of tH@istry of Health of the US-
American State of Oreg6h- that assisted suicide has absolutely nothirgpto
with ‘vulnerable’ individuals. Furthermore, ‘vulredsle’ is a pretext argument
which distracts from the real problem: those whodmee suicidal yet are left
alone with their problems, because there is stilleo surrounding this issue,
because the individual's fear of being put in aghsstric clinic or fear of having
his or her suicidal thoughts denounced, belittigdored or dismissed. These in-
dividuals are the really vulnerable ones. The Jaluoh Medical Ethics carried
an article with the title “Legal physician-assistgyging in Oregon and the Ne-
therlands: evidence concerning the impact on patignvulnerable group$”
The problem-related relevant part of the abstrathis article has the following
wording:
“Background: Debates over legalisation of physiaasisted suicide (PAS)
or euthanasia often warn of a ‘slippery slope’ doreng abusef people in
vulnerable groups. To assess this concernatitieors examined data from
Oregon and the Netherlands, the pvmcipal jurisdictions in which physi-
cian-assisted dying legal and data have been collected over a substanti
period.

Methods: The data from Oregon (where PAS, now dalleath under the
Oregon ‘Death with Dignity Act’, is legal) comprdall annuabnd cumu-
lative Department of Human Services reports 199862hd three inde-
pendent studies; the data from the Netherléwhere both PAS and eutha-
nasia are now legal) comprised fallr government-commissioned nation-

20 Death with Dignity Act annual reports of the Deipeent of Human Services of the state of Oregobgto
found online: http://public.health.oregon.gov/providerpartnerrgses/evaluationresearch/deathwithdignity
act/pages/ar-index.aspx

2L Journal of Medical Ethics 2007;33:591-597; doilll®6/jme. 2007.022335, to be found online:
http://jme.bmj.com/content/33/10/591.abstract




Proposal of an Assisted Suicide (Scotland) Bill 28 April 2012
Response to the Consultation byiGRITAS — to live with dignity — to die with dignity” pagg2 of 37

wide studies of end-of-lifdecision making (1990, 1995, 2001 and 2005)
and specialisedtudies. Evidence of any disproportionate impactl@n
groupsof potentially vulnerable patients was sought.

Results: Rates of assisted dying in Oregon anthenNetherlands showed
no evidence of heightened risk for the elderly, vwamthe uninsure@nap-
plicable in the Netherlands, where all are insuredpplewith low educa-
tional status, the poor, the physically disabdedchronically ill, minors,
people with psychiatric illnessascluding depression, or racial or ethnic
minorities, comparewith background populations. The only group with a
heightenedisk was people with AIDS. While extralegal case=ravnot the
focus of this study, none have been uncovered ag@r; amongxtralegal
cases in the Netherlands, there was no evidenugluér rates in vulnerable
groups.

Conclusions: Where assisted dying is already labate is no current evi-
dencefor the claim that legalised PAS or euthanasia hele dispropor-
tionateimpact on patients in vulnerable groups. Those veweivedphysi-
cian-assisted dying in the jurisdictions studiepegyedo enjoy compara-
tive social, economic, educational, professi@mal other privileges.”

Besides, not every individual who may be seen lid tharties as vulnerable
would personally share this view. One needs to iveanind: There is a fine line
where protection turns into undesired paternalism.

As to the ‘slippery-slope’ argument, we adhere sisaement of the full profes-
sor (‘Ordinarius’) for law ethics at the Universiof Hamburg, Germany, Dr.
iur. REINHARD MERKEL, who looked into this argument in his report “Das
Dammbruch-Argument in der Sterbehilfe-Debatte” EThlippery-slope argu-
ment in the euthanasia debaf&")n this report he emphasized that arguments of
this nature have always been the most misusedimstits of persuasion in pub-
lic debates on controversial subjects. They hawaysd been the probate resid-
uum of ideologists and demagogues.

Furthermore, based on the experience of the Zi@ighCouncil, we now know
that allowing to perform assisted suicide evenunsing homes for the elderly
does not lead to any rise of such assisted (acameubasuicides: of the 16,000
residents in Zarich homes for the elderly, onlyoz&r two assisted suicides per
year have taken place since the authorities alloagstciations like &1, DiG-
NITAS and others to access such homes in 2002.

The issue is not whether someone would take adgardfassisted suicide: in
fact, the majority of members ofiENITAS who have requested the preparation
of an accompanied suicide and who have been grdaherovisional green

%2 in: FRANK TH. PETERMANN, (ed.), Sicherheitsfragen der Sterbehilfe (Sadiegstions in assisted dying), St.
Gallen 2008, p. 125-146
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light' do not make use of the option after all. Bdn a study on our work, re-
search into 387 files of members ofGRITAS, who — through the given proce-
dure in our organisation — received a basic appriveen a Swiss physician, a
‘provisional green light® as we call it, that he or she would issue the searg
prescription for an assisted suicide, 70 % didauoitact us again after such no-
tification. Only 14 % made use of the option ofassisted suicide, some after
quite a long tim&. For many, the prospect of such a prescriptionii&s a re-
turn to personal choice at a time when their fateery much governed by their
suffering. It enables many to calmly wait for theure development of their ill-
ness and not to prematurely make use of an accaatpauicide, let alone take
to a ‘clandestine’ suicide attempt with all itskssand dire consequences.

This shows that a liberal solution, which entiregspects the suicidal human
being, offers more sophisticated results than swlatwhich in such situations
deprive individuals of their dignity, personal fdeen and responsibility for

themselves.

5) General remarks on the proposed Assisted Suicid&cotland) Bill

No one should be forced to leave his or her homerder to make use of the
basic human right of deciding on the time and mamfd¢he end of his or her
life. The current legal status of assisted dyindgsaotland, in the U.K. and in
many other countries is not only “inadequate arwerent” as The Commis-
sion on Assisted Dying puts it on the front sidetsffinal report>, the situation
Is in fact a disgrace. It forces citizens to traabftoad in order to have freedom
of choice. In this context it should be pointed that only individuals with at
least a minimum of financial resources — somethirag certainly not everyone
in Scotland and the U.K. has — can afford to traweBwitzerland in order to
make use of the option of a self-determined enlifen a further unacceptable
discrimination.

Clearly, the public is in favour of freedom of cbeiin these ‘last issué&’ This

public attitude was made very clear in votes in @@maton of Zurich, Switzer-
land, on 15 May 2011: two fundamental-religiousitpdl groups brought two
initiatives to the people’s vote, of which one igiive aimed to prohibit the cur-
rent legal possibility of assisted suicide entirallgilst the other aimed to pro-
hibit access for non-Swiss citizens and non-resgleh the Canton of Zurich.

23 For an explanation, read the general info-broelmiDGNITAS, page 6 - 7, available onlinkettp:/www.dig
nitas.ch/images/stories/pdf/informations-broschbkgaitas-e.pdf

24 Extract of the study (available in German) onlinigp://www.dignitas.ch/images/stories/pdf/studie-mr
weisse-dossier-prozentsatz-ftb. pdf

% See onlinehttp://www.demos.co.uk/publications/thecommissicassisteddying

% See for example the First Report of the Selechi@ittee on Assisted Dying for the Terminally Il Bilo be
found onlinehttp://www.parliament.the-stationery-office.co.ud/loi200405/Idselect/Idasdy/86/8609.hton
the BBVA Foundation Study European Mindset and ather
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The result was overwhelming: even though a large @fathe media had tried

for years to scandalise the work ofGRITAS through inaccurate, dumb tabloid-
style press coverage, the public voted by a hugerityaof 85:15 and 78:22

against any narrowing of the current legal statugq

If Scotland (and other countries too) implementava which allows a compe-
tent individual to have a safe, dignified, selfetetined accompanied end in life
in their own home, the very goal of theaRiTAS-organisation is closer in reach:
to become obsolete. Because, if people in Scoti@ve a real choice, no Scot-
tish citizen needs to travel to Switzerland andobee a ‘freedom-tourist’
(which is a term certainly more precise and appab@rthan ‘suicide-tourist’)
and thus BENITAS is not necessary anymore for them.

In the light of this, as mentioned beforacMTAS very much welcomes Margo
MacDonald’s proposal for a Bill to enable a compéetdult with a terminal ill-
ness or condition to request assistance to enddiwi life, and to decriminalise
certain actions taken by others to provide suclsiasge.

Based on experience drawn from almost 14 yeargpefabing, DGNITAS very
much adheres to Margo MacDonald’s statement trdatdiaces in palliative care
and medical practice mean that most people arby litkeexperience the peaceful
and dignified end to their life that we all see{&t that “unfortunately this is not
true in every case...“. Palliative care is an apphothat improves the quality of
life of patients and their families facing the plerhs associated with life-threa-
tening illness, through the prevention and reliegwffering by means of early
identification and impeccable assessment and tegdtof pain and other prob-
lems, physical, psychosocial and spiritfiaPalliative care is widely accepted
and practiced. It is the means of choice if thdesurfg of the individual is intol-
erable (in the personal view of the patient, ofreseyand the life expectancy is
only a matter of a few days. It is certainly huntanan and good practice in the
sense of ‘the Good Samaritan’ to give a sufferohgng patient all the end of
life care necessary and requested by the patiemtdier to soothe his or her or-
deal.

Palliative care and assisted suicide are not tveatfmes in conflict but in fact
they have a complementary relationship even thaaghetimes the opposite is
claimed, usually by opponents of assisted dyingoapt Almost every day B-
NITAS receives calls for help from patients strickenthy final stage of terminal
cancer as well as their relatives and friends. esadministrative proceedings
involved with the preparation of an assisted/accamgx suicide take quite
some time, usually several weeks if not monthsniteally ill patients are al-

2" For links to the official statistics and a choafemedia coverage on the results of the vote®sbee:
http://www.dignitas.ch/index.php?option=com_congen¢w=article&id=26&Itemid=6&lang=en(on the
site, scroll down to the comment/entry of 16 May 20

8 Definition by the World Health Organisation, sedine: http://www.who.int/cancer/palliative/definition/en
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ways recommended to pursue palliative treatmergiplyseading to continuous
deep sedation (sometimes also called terminal mejafThus, DGNITAS has
directed uncountable patients towards palliativeechas given advice how to
access the support of specialist doctors, how f@ament living wills in a way
that it would give safety to the patient and alsdhte doctors practising pallia-
tive care, etc.

Voices claiming that palliative care “can solve #iryg” and “soothes any suf-
fering” are not in touch with reality and try to stead the public. There are suf-
ferings for which medical science has still no ¢uret, for which palliative
treatment is not an option or possibly only usa&fuh very advanced late stage
of that illness, given that these illnesses aret@whinal as such, at least not in
the short run. Patients suffering from neurologilaesses such as Amyotro-
phic Lateral Sclerosis (Motor Neurone Disease),tMld Sclerosis, etc., or even
more so quadriplegiéSor patients suffering from a multitude of ailmenéta-
ted to old ag® are generally ngper seeligible for palliative care and terminal
sedation because they are not suffering from athifeatening illness as such.
These are, alongside terminal cancer, the ‘tygaaynosis’ why patient would
seek (and in Switzerland usually obtain) the optidran assisted suicide. Cer-
tainly, these patients receive medical treatmenp&n relief, but that cannot be
compared with the dosages usually applied in eAdeopalliative care. With-
out doubt, such patients are experiencing sevdfersig which can lead them
to wish to end their life. In such cases, the wimhan accompanied (assisted)
suicide is a personal choice which must be resgecte

Still, we need to be clear about the fact that anlyny minority of individuals
would actually make use of an assisted suicidest [6if all, for many, medical
science offers relief, and second, for some — ag®&acDonald quite rightly
puts it — “the legal right to seek assistance t0 kfie before nature decrees is
irrelevant due to their faith or credo”; yet thesea third important reason why
in fact only a minority of patients would ‘go alid way’ and make use of an
assisted suicide: it's the fact that ‘having théi@p gives peace of mind’. Hav-
ing no hope, no prospect, not even the slightemhod of something to cling on
is what we humans dislike most. We would like todnat least a feeling of be-
ing in control of things Faced with a severe ilkepatients usually ask their
doctor: “will I get better?” or: “how much more terdo | have?” but an exact
medical prognosis is generally difficult if not ilmgsible as the course of disease
is different with each individual. In this situatichaving options, including the
option of a self-determined end in life in the ser$ an ‘emergency exit’, can
lift the feeling of ‘losing control’; this is whamembers of ENITAS tell us

29 Such as for example the rugby-player Daniel Jamteswas left paralysed with no function of hislisn pain
in his fingers, spasms, incontinence and needingo24 care after a sports accident.
%0 Such as for example the well-known British cortdu&ir Edward Downes
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again and again. Legalising assisted suicide isabout “doing it” but about
“having the option of doing it”".

At this point, it is important to stress that dlistis about assisted/accompanied
suicide — not about euthanasia. It is about theqme decision of a competent
individual assuming responsibility for his or hevrolife and also about this in-
dividual being able to self-administer the lethalgl— not about a third person
making decisions on behalf of this individual aa#lihg actions to induce death.
It is always the patient who is in charge, who desiwhich steps will be taken
— until the very last moment. “Euthanasia” is artaooted in the Greek lan-
guage, meaning “good, mild, gentle death”. Howevtr,use and meaning
ranges from all sorts of help at the end of liteptitting down animals, and to
atrocities of the holocaust during WWII. Active kahasia must be considered
as murder or manslaughter and is a crime in Sv#ézdrjust as much as it is a
crime in Scotland.

In this context one needs to remember that mucheof).K. media — especially
the tabloids — are notorious for spreading nonsensé as there being the op-
tion of “euthanasia” at a “Dignitas-clinic” wher@gple would take “poison” or
a “lethal cocktail”, etc.; thus not only showingethincompetence but also their
irresponsibility towards their actual task of infing the public in an accurate,
balanced way. Questions of life and death haveyaween subject to sensa-
tionalism. Deliberately or unintentionally genengtilife just as well as deliber-
ately ending life can be well considered as thenary sensation to which the
media has related to for centuries. Today’s medad-even many politicians —
mainly draw their existence from offering their samers a daily motive for
emotional outrage. The Zirich full professor inistagy, KURT IMHOF, made
this clear in an interview that he granted the “8l&liircher Zeitung” (NZZ) on
December 8, 2007, stating that the result of such media cayefies much fur-
ther within the field of fiction than fact.

DiGNITAS favours the option of assisted (accompanied) daelisuch as Swiss
law allows them to practice and which the Swis®assions have been offering
to their members for almost 30 years now. Assigéedompanied) suicide im-
plies the following:

« The individual is respected in his or her requedtave an end to his or her
suffering.

» This request is explicitly expressed by the indiskl not only once but seve-
ral times during the process of preparation ancorgirmed even in the final
minute prior to the assistance. (In the case obapanied suicide in Swit-
zerland, this is the moment prior to handing ower lethal drug to the indi-
vidual).

* The individual expresses his or her desire to aadhher life not only ver-
bally but undertakes the last act in his or hexr hifm- or herself. (In the case
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of accompanied suicide in Switzerland, this isabgon of the individual ac-
tually drinking the lethal drug or absorbing itanother form such as feeding
it him- or herself through a PEG-tube or intravesjou

» All actions are based exclusively on the explidit @f the individual.

» With assisted/accompanied suicide, the individlabgs has to do the last
act himself or herself; without such final act bétindividual, there will be
no ending of life. Thus, the taboo of ending soneewtife actively (on re-
guest by the patient, which would be voluntary an#sia or even without
such request which would be non-voluntary, activia@nasia) does not have
to be broken.

» Access to the option of an assisted suicide hasra immportant, yet all too
often overlooked suicide attempt preventative effas already outlined ear-
lier in this submission.

However, these aspects of assisted/accompaniadesg@nnot hide the fact that
with assisted suicide ‘only’, some individuals wodule excluded from assis-
tance in dying: an individual in a coma or suffgritom advanced dementia
would not be able to express his or her will, wontd have sufficient capacity
to consent and/or simply would not be able to aol#ist act which brings about
the end of life him- or herself. For these situasioa different approach will be
necessary and is already in place to some extdeasitt the strengthening and
implementation of the already wide-spread and wigelcepted Patient's Ad-
vance Decisions (also called Patient's Advance ddives or Patient’s Living
Will) and possibly even regulations on how to immpént (voluntary and non-
voluntary) euthanasia such as in The Netherlanésgiiin and Luxembourg.
Still, based on BENITAS’ experience, the large majority of requests forirad-
vidual’'s dignified end in life can be covered bgiated (accompanied) suicide.

As Margo MacDonald quite rightly states, the prazbsssisted Suicide (Scot-
land) Bill is based on the models in place in th&-8tate of Oregon and in
Switzerland. Both jurisdictions clearly do not alidor euthanasia but for assis-
ted suicide. Both jurisdictions insist that onlyngoetent individuals who are
able to self-administer the means to end his orlifeerwould fall within the
framework of the model. Indeed, this is about “émah not compelling”.

6) Comments on the 10 specific questions raised the consultation docu-
ment on the proposed Assisted Suicide (Scotland)IBi

Q1. Do you support the general aim of the propoBdt? Please indicate
“yes/no/undecided” and explain the reasons for yoesponse.

As we can see, the Assisted Suicide (Scotland)@sl four aims, which are:

1) It will give any person who meets the eligibilitggquirements the right to re-
guest medication to end their own life.
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2) It will set out a straightforward process for a kifyang person to follow, in-
volving initial registration followed by two formakquests.

3) It will decriminalise the actions of those who assa qualifying person to
end their own life within the parameters set byBlile

4) It will require a trained and “licensed facilitatdo be present when a quali-
fying person takes their own life

Regarding aim 1):

DigNITAS defends the right of an individual to have acdess self-determined,
dignified and risk-free end in life in the casettmalividual chooses this option
and therefore fully supports this aim.

Regarding aim 2):

This aim matches the “Swiss model”jJdNITAS supports this aim as we have
seen from many years of experience that such aplpreatisfies the require-
ments of professionally assessing the individugliest and documenting it.

Regarding aims 3) and 4):

As pointed out earlier in this submission, thera isassive social tragedy of
‘clandestine’ suicides and even more so failedidaiattempts with all their dire
consequences. This is clearly due to the facttttzste who wish to end their life
are left to use inadequate means and have tolabak, without prior profes-
sional advice. Aim 4 is directly derived from the&viSs model which is not
‘only’ about “assisted” but in fact about “accompadi suicide. With DGNITAS,
there are always two professionals present duhegentire process, from wel-
coming the individual and his or her loved onestisg out the paperwork (such
as the ‘voluntary death declaration’, the ‘dispositof personal belongings’,
etc.), assessing the competence, self-determinatidndecidedness of the indi-
vidual once again, preparing the lethal drug (thes$ model ensures a chain of
custody in which the individual would not get haltithe lethal drug until the
very last minute if they decide to make use oftéking care of the loved ones
present in the last hour, and dealing with the @edmgs after the demise of the
individual (calling the police and the coroner dmping them with all issues
relating to the authorities’ investigation, callitige funeral parlour, etc.). This
professional attendance to all needs of the indadidto his or her close ones,
and also to the requirements of ensuring safetingduhe process and control
mechanisms makes all the difference. Aims 3) andf4he proposed Assisted
Suicide (Scotland) Bill adhere to safety and quaktquirements and IBNITAS
supports them.

Q2. What do you see as the main practical advaistaehe legislation pro-
posed? What (if any) would be the disadvantages
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The main advantage is clearly that the right ohvirdiials to decide on their time
and manner of end in life, which has been confirmogdhe European Court of
Human Rights (see chapter 2 of this submissionespected and the frame
within which such proceedings take place is impleteé in domestic law, thus
making it clear for everyone. Legal certainty is thase for the functioning of a
(democratic) society. IBNITAS cannot see any disadvantage from a legislation
process which aims at respecting and implementahges of humanity.

Q3. Do you consider that these suggested eligihiétjuirements are appropri-
ate? If not, please explain which criterion or ena you would like to see al-
tered, in what ways, and why.

As we can see, the consultation document suggestelfgibility requirements,
which are that the qualifying person must:

1) be capable (i.e. have the mental capacity to makefarmed decision — us-
ing tshle definition established by the Adults withcapacity (Scotland) Act
20019)

2) be registered with a medical practice in Scotland

3) be aged 16 or over

4) have either a terminal illness or a terminal cdodit

5) find their life intolerable

Regarding criterion 1):

Mental capacity to make an informed decision is ltlasis for individuals not
only to express their will but also to ensure thath will is effective in the
frame of the given legal system. The Adults witbdpacity (Scotland) Act 2000
states in part 1, section (6) (a) to (e) that, delsi, a person is capable if that
person isnot incapable € contrarig of “acting or making decisions or commu-
nicating decisions or understanding decision @inaig the memory of decision
by reason of mental disorder or of inability to coonicate because of physical
disability...”2 This corresponds to the approach of all jurisdict — as far as
we can see — which up front presume any adult tméetally competent unless
they fail to meet certain given criteria which abldad one to assume that their
capacity might be limited or even lacking; for exgensuch as is enshrined in
Swiss Civil Code article 16 which states: “A perdwas capacity to consent
within the meaning of the law if he or she doeslack the ability to act ration-
ally by virtue of being under age or because oftadaghiness, mental incapacity,
inebriation or similar circumstancéd” Any individual — with at least a mini-
mum of physical autonomy — no matter whether mgntampetent or not, can

31 We presume this to be a typing mistake as wedoonlly find the Adults with Incapacity (Scotland§#2000.
32 see onlinehttp://www.legislation.gov.uk/asp/2000/4/section/1
3 See onlinehttp://www.admin.ch/ch/e/rs/2/210.en.pdf
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commit suicide; however, it is clear that if it $Hze a rational, well-considered
decision with involvement of third persons, mentapacity to make an in-
formed decision must be given. This criterion magcthe ‘Swiss model’ and it
IS appropriate.

Regarding criterion 2):

We presume that this criterion is derived from 8vass model as an individual
could only obtain the preferable means for an ag@omed suicide — Pento-
barbital of Sodium — through a medical doctor (ised to practice medicine).
However, we do not see a reason why an individualilsl mandatorily be regis-
tered with a medical practice. As far as we can seeprocess of pre-registra-
tion in the proposed Assisted Suicide (Scotlandl) rBay well take place at a
time when an individual is still perfectly health$uch an individual may not
have a relation with any General Practitioner jtaald those who are healthy
would not feel the need to see a doctor. If anyrpgestration shall be a criteri-
on, such registration could be just as well witlother instance: for example
with the office of the Scottish Directorate of H&a& Social Care (as a state
body) or — to match the Swiss model — an orgamisaimilar to DGNITAS, such
as FATE - Friends At The End in Glasgow (as a peivedy).

Regarding criterion 3):

This eligibility requirement takes legal age as #tarting point’ of being able
to access the option of an assisted/accompaniettisuBut how about under
16-year-old individuals? Wouldn’'t maybe a 15 yeht terminal cancer patient
have just as much insight into his or her suffeiangl have the mental capacity
to make an informed, rational decision on endirgydri her own life self-deter-
minedly? For example, article 19 of the Swiss C@ulde states that “Minors or
wards of court with the capacity to consent mayiamsobligations by their own
acts only with the consent of their legal repreawes” yet, ,without such con-
sent, they may acquire benefits which are freehairge and exercise strictly
personal rights”. Obviously, minors have and may also exercise qoels
rights. DGNITAS acknowledges that in legislation one has to “dealme some-
where” in order to establish a legal frame; thhs, d¢riterion of legal age makes
sense, however, one shall not oversee the aspdidanimination due to age.

Regarding criterion 4):

It is generally and widely accepted that individualffering from a physical

terminal illness such as most forms of cancer, Amoyhic Lateral Sclerosis

(Motor Neurone Disease), Multiple Sclerosis, etwowdd be eligible for assis-

tance with a self-determined end in life or evethanasia. However, there are
further ‘categories’ of suffering individuals whaowld be eligible for assistance
(under the “Swiss model”) yet who are not affedbgcda terminal illnesper se

34 see onlinehttp://www.admin.ch/ch/e/rs/2/210.en.pdf
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such as, for example, paraplegics and quadripf&gicgatients suffering from
Parkinson’s, Multiple Systems Atrophy and HuntingsoChorea. Furthermore,
individuals suffering from mental illness also haveight to a self-determined
end in life as long as they have capacity to congba Swiss Federal Court, in
its decision of November3006° acknowledged this, as mentioned before.

Overall, limiting access to assisted suicide tdaterindividuals automatically
leads to a discrimination against those excludedatis even worse, those ex-
cluded are exposed to the high risks connected \wiimdestine’ suicide at-
tempts via inadequate means with all the dire aqunseces for them, their loved
ones and third parties. From a humanitarian petsgeaestricting an indivi-
dual’s access to a risk-free, dignified and asdlatcompanied suicide cannot
be justified.

Furthermore, from a legal, human rights perspecte#ing up categories which
would include and exclude certain individuals frdraving access to a self-
determined end in life could constitute an unlavghigicrimination. Article 14 of
the ECHR states:

“Prohibition of discrimination

The enjoyment of the rights and freedoms set fortthis Convention shall
be secured without discrimination on any grounchsag sex, race, colour,
language, religion, political or other opinion, ioaal or social origin, asso-
ciation with a national minority, property, birth other status.”

As mentioned earlier in this submission, the Euamp€ourt of Human Rights
has a well-established standing on the practidgl@hd efficiency of its guaran-
teed rights and freedoms through it8TACO-jurisdiction:

“The Court recalls that the Convention is intendedyuarantee not rights

that are theoretical or illusory but rights that aractical and effective;.>”

Given that, as mentioned before, the European @wuHuman Rights basically
acknowledged the right of an individual to decidmvhand when to end his or
her life, a narrowing of access to this right coatuhstitute a conflict with the
Convention.

Generally, the European Court on Human Rights teded on several occasions
that the ECHR has to be read as a whole. The Ctioverevolves around the
idea of ‘man’ as a mature individual, fully respimhs for his or her actions.
This is the form of the enlightened individual imetsense of the philosopher

% Such as for example the rugby-player Daniel Jamteswas left paralysed with no function of his tisy pain
in his fingers, spasms, incontinence and needingo24 care after a sports accident.

% BGE 133158, to be found on-linkttp://www.bger.ch/index/juridiction/jurisdictiomherit-template/jurisdict
ion-recht/jurisdiction-recht-leitentscheide1954.htm

37 Case of ATico . Italy (judgment of May 13th, 1980, series A B3, no. 6694/74), paragraph 33, to be
found online:http://cmiskp.echr.coe.int/tkp197/view.asp?actiand&documentld=695301&portal=hbkmé&
source=externalbydocnumber&table=F69A27FD8FB8614MEHA 166 DEA398649
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IMMANUEL KANT, that is as an individual who has freed him- orshé from
self-inflicted immaturity and thus from governmdntaligious and other social
paternalism.

Again, as with criterion 3), BNITAS acknowledges that in legislation one has to
“draw a line somewhere” in order to establish aldgame. However, the no-
tion of ‘terminal’ is not appropriate eligibilityequirement as it is too narrow
and above all discriminating — and thus shouldhsnged.

Regarding criterion 5):

This requirement addresses the aspect of the thaavihaving come to the per-
sonal conclusion that his or her life should nonhtowe. Certainly, no-one
would seriously consider ending his or her own lifdrom his or her personal
point of view, this life was not intolerable. Thequirement of the individual
finding his or her life intolerable makes sure thktaction towards an assisted/
accompanied suicide only takes place if the indigidin question actually
wishes this to happen; said person has to commeniecav he or she feels and
thus has to express his or her will. For a legaisted suicide, this is a require-
ment that can not be done without.

Q4. What is your general view on the merits of q@@gistration (as described
above)? Do you have any comments on what pre-raticgt should consist of,
and on whether it should be valid for a set peddme?

Regarding the pre-registration process as suchrefex to our comment on
Question Q3, criterion 2).

Q5. Do you have any comment on the process progoséuk first and second
formal requests (for example in terms of timingd aafeguards)?

First, we need to look in general at the issueavirlg some sort of ‘gatekeeper’
giving consent (or not) for an assisted/accompasigcide:

Up front, there can be only one person making ith& tlecision on whether to
continue with life or put an end to it: the indiua him- or herself. As stated
before, DGNITAS favours the possibility of assisted (accompanisdicide
which implies that a) the individual has the capatd consent and thus ratio-
nally express his or her will to end his or hee l#nd b) the individual is able to
carry out the final act which puts an end to hiser life (for example drinking
the lethal barbiturate) by him- or herself.

Basically, any intervention by third parties witbquests by individuals who
wish to end their life stands in conflict with timedividual’s right to self-deter-
mination and thus implies paternalism. However, mgst not ignore the fact
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that some form of ‘gate keeping’ would make serike: request of a patient
stricken with terminal cancer must not be lumpegktber with the request of a
young man suffering after the breakdown of theti@hship with his girlfriend.
Whilst both requests are to be taken seriouslystwodild be respected up-front —
this being the base of an authentic suicide-attgon@tention approach — the
patient suffering from cancer certainly needs &det kind of attention to his
or her request than the young man. In the firse,casunselling on alternative
options such as palliative care and the preparatiat least an option to an as-
sisted suicide (what we atiENITAS call the ‘provisional green light’) are the
means of choice, whilst in the latter case coumgglnaking it clear that “other
parents have beautiful daughters too” should tdkeep However, as already
stated, in both cases the principle of respecterggn’s request to end their life
and certainly not denouncing, belittling, ignorimg dismissing that request
should be the rule. Individuals who express a wslend their suffering have
valid personal reasons to do so — they want tockaavledged and heard and
not simply be dismissed as “being in a crisis” werecommitted to a psychiatric
clinic.

In this context, one should not overlook the fhetttseveral completely different
types of suicidal individuals may be found who &amecly comparable one to
another. Quite a number of commonly heard phradié®“a suicide attempt is
normally just a cry for help”, “80 % of people wihave survived a suicide at-
tempt would not like to repeat it”, “someone whik$aabout suicide will not do
it" — are simply “thought savers” (an expressioreated by the American
journalist LNCOLN STEFFeENS a friend of President Theodore RooséVelt
“Thought savers” are a way to stop thinking aboptsticular problem without
solving it. It is quite significant that such “thglt savers” are very common in
relation to the suicide problem. With a “thoughtesd, one may get rid of the
problem, belittling it so that it appears no longearth thinking about. Hardly
anyone asks, for instance when speaking of a ‘@nhélp”: why does this per-
son feel the need to undertake the risk of a saiattempt in order to find help,
instead of talking to other people and saying thay need help? In the special
case of a suicidal situation, the reason for thg for help” without words is the
risk of losing one’s liberty (due to being put ipsychiatric clinic) or the risk of
not being taken seriously or being rejected (degriof affection) if one talks to
someone else about suicidal ideas. AtNDrAs, we hear again and again how
individuals felt a major relief after having hadtbpportunity of speaking to us
openly about their idea to attempt suicide: thegkviduals acknowledge that
being taken seriously and receiving honest infoionabn the possibilities at the
end of life and the risks involved with a self-atigted suicide helped them to
ease the urgency of the feeling of wanting to dis@on as possible.

% In: The Autobiography of Lincoln Steffens
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In Switzerland, the ‘gate keepers’ are basicallyire doctors. Only a medical
doctor can prescribe the lethal drug Pentobarbitebodium which is the one
drug of choice for a dignified, risk-free and pasd accompanied suicide. Fur-
thermore, associations likexE and DGNITAS are the ones with many years of
experience and trained staff to take care of tlq@ests by individuals wishing
to end their life and arrange for accompanied degiin the framework of the
Swiss law. However, many medical doctors understalydargue that they
should not be burdened with the responsibility eiinly the one and only gate-
keepers of access to a self-determined end in life.

This last aspect even takes on more weight wheantes down to asking psy-
chiatrists to serve as a part of the ‘gate-keepidg mentioned before, the
Swiss Federal Court set the prerequisite of a ‘igp@t-depth psychiatric opin-
ion”. Yet, it ignored the fact that psychiatrisegularly face an important con-
flict of interest in such cases: psychiatrists edwir income through the exis-
tence of mental disorders in other individuals. réfi@re, if psychiatrists are
asked to carry out appraisals (which would mean ¢hah a patient could end
his or her life), then these psychiatrists, in sdmealth-care systems, from an
economic point of view, are compelled to accepeduction of their income.
Amongst medical doctors, psychiatrists (more os lée paediatricians) are the
category of medical doctors with the smallest inepand the economic conflict
of interest is obvious. In addition, there is agisyogical conflict of interest:
from the statistics on causes of deaths it carrlgléa seen that medical doctors
have the highest rate of suicide amongst all odoupa groups. Amongst the
medical doctors, psychiatrists have an even highterof suicide than their col-
leagues not specialising in psychiatry, with wonlemng at a higher risk than
mar’®, and the suicide of patients is traumatic for ps3fist$®. Therefore, and
for this very reason, a psychological conflict nferest arises for medical doc-
tors and above all psychiatrists: if he or she si@patient to realise his or her
wish for a self-determined end to life by estabhighan in-depth appraisal, then
he or she further reduces the already low bargaret his or her personal sui-
cidal tendencies by which he or she sees his oeXistence endangered. This is
known in analytic psychology as transference anohtztransference.

The Swiss scientistFANK TH. PETERMANN showed in his publication “Capacity

to Consent (Urteilsfahigkeit}®, the numerous problems which derive from in-
tending to make medical doctors and psychiatrists'gate-keepers’ of assisted
suicide.

Through giving third parties the responsibility fdeciding whether somebody
who requests an assisted death should be eligil@dsistance, paternalism

%9 Several studies, for example ‘suicide by medicafessionals’ (Suizidalitat bei Medizinerinnen uviddiz-
inern), see onlineattp://www.thieme.de/viamedici/medizin/aerztlichbandeln/suizid_arzt.html

40" See the survey on Scottish consultants, to bedfemline:http://bjp.rcpsych.org/content/178/6/494

“1 FRANK TH. PETERMANN, capacity to consent (Urteilsfahigkeit), pages-&5, cipher 228-234
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over individuals is enforced instead of strengthgnihe self-determination of
individuals, a result which is in direct contradbct with the meaning and con-
tent of the ECHR.

Now let us turn to the proposed Assisted Suicid®i{l8nd) Bill, and the ways
in which it differs from the “Swiss model”:

The proposed system of a first and then a secomdalorequest basically ad-
heres to the “Swiss model”: withiENITAS, if a person wishes to start the proce-
dure towards an assisted/accompanied suicide itze&and, he or she (as well
as having had to register beforehand) has to pldoemal request with DIGNI-
TAS which is then assessed by the organisation asasedt least one (of the or-
ganisation independent) Swiss medical doctor. ¢hsmedical doctor gives ba-
sic consent to the request (which is the ‘provialareen light’) and if the indi-
vidual then wishes to move to the next stage, whiohld be at least one man-
datory consultation with the medical doctor possiollowed by the actual ac-
companied suicide, the individual in question vinlve to make a second re-
quest expressing his or her wish to make use df‘peovisional green light'.

Adhering to the case ofAds v. Switzerland mentioned before — during which
the individual contacted 170 psychiatrists yet mid find a single medical doc-
tor acknowledging his request — as well as the g¢neluctance of medical
doctors towards end-of-life-questionsiGRITAS feels that having to find two
medical doctors, that is, one who acknowledgegdhj@est and then this medi-
cal doctor finding a colleague who would additidypaccept the request, would
be a prerequisite too strict, a hurdle too highh#d majority or even all medical
doctors in Scotland refuse to assess requestsefspompal reasons — which it is
their right to do — then getting the first formalquest acknowledged becomes
almost or entirely a “mission impossible”, espdgiah the light of having to
find a second medical doctor also giving consenerEin Switzerland, which
has a model of (at least) one medical doctor asgpse patient’s request for an
assisted suicide, this requirement is the “bottt&hef dealing with requests for
assisted suicide as it is very difficult to findoperating, liberal medical doctors.

Therefore, it should be implemented that the onelicaé doctor is free to
choose contacting a colleague in order to obta@acand opinion.

The proposal of using the time during the formajuest(s) to explore and sug-
gest alternatives such as changes in medical mutiounselling, hospice and
respite care, etc., without the person having thigation to consider these al-
ternatives is very good liberal approach. In fact, only during a waiting period
(no matter how short or long) of the assessmerdga@ings towards an assisted
suicide, but at all times of contact between agpatand his or her medical doc-

42 For details see page 6 of the info-brochure IGNITAS, available onlinehttp://www.dignitas.ch/images/
stories/pdf/informations-broschuere-dignitas-e.pdf
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tor, an in-depth exploring and suggesting of trestts and alternatives should
take place. Common sense would lead one to thiaktths is already imple-
mented in the general practice of health care imfiprtunately, this is not the
case. From our long-standing experience we sea agai again that patients are
not being sufficiently informed by their medicalators. A large part of [BNI-
TAS' counselling work is telling inquirers about pati&s rights, about palliative
care options and so on. Atd\ITAS, we even have medical doctors and nurses
contacting us to inquire how they could help thgtients. To some extent, this
is hardly surprising: during their studies to beeomedical doctors, end-of-life
issues are hardly mentioned in lectures, if atsdinetimes the subject is dis-
cussed during a few hours on ‘medical ethics’ betissue should be tackled in
a ‘matter-of-fact’ approach, not in the frame dfieal theories. Thus, IBNITAS
strongly suggests intensifying the exploring aléires aspect beyond any wait-
ing period.

Regarding the proposed waiting period of 14 dayséen the first and the sec-
ond request: such a waiting period should not bglemented, because, for a
terminal cancer patient for example suffering frbone metastases which are
known to cause extreme pain, 14 days is a very tong. DGNITAS proposes
the “Swiss model” which has a one-formal-requespregach, involving one
medical doctor, whom the patient can contact aigésgagain as soon as a ‘pro-
visional green light’ for assisted suicide is givénfixed waiting period is not
necessary as automatically, ‘straight-forward’ ejg will be acknowledge
quicker whilst more complicated ‘cases’ would takere time to assess.

Asking the qualifying person to sign a form thagyttconsent to the filming of
their death is an appropriate measure. At an acaomag suicide with BNI-
TAS, if the patient gives consent, the sequence op#tient drinking the barbitu-
rate is filmed, in order to provide one of sevgnalofs to the authorities investi-
gating the proceedings that everything took pladgdimthe frame of the law.
Within the “Swiss model”, there is no legal obligat to provide such proof;
however, the good relationship betweereNDTAS and the authorities also in-
volves helping them with their duties.

Q6. Do you think a time-limit of 28 days (or sontieeo period) is an appropri-
ate safeguard against any deterioration of capatity

DIGNITAS feels that implementing an upper limit of a"a#ay, after which the
person would have to begin the formal request ghaeefrom the start again is
not appropriate at all, because to set such a toutd ‘tempt’ the person to go
ahead with the assisted suicide knowing that otiserive or she would lose ac-
cess to the ‘emergency exit’ and have to start (mad) again. In the “Swiss
model”, there is basically no such ‘time windowhae the ‘provisional green
light’ is given, the person is free to request tdomsultation with the medical
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doctor and the assisted/accompanied suicide right ar weeks or months la-
ter. The feeling of having a ‘provisional greenhlig this ‘emergency exit’, is
actually what suffering individuals are looking famd — as already outlined ear-
lier in this submission, it is only few, some 14 $4)o actually make use of it.
There should be no expiry date to this relief eleime

Regarding the aspect of deterioration of the capdof discernment), which is,
as we understand it, the reason why the limit otla$s became part of the pro-
posal, DGNITAS suggests changing the aspect of assessing theityaphadis-
cernment in order to do away with the limit, foetreason mentioned before.
The “DIGNITAS / Swiss model” may serve as an example:

DicNITAS follows a step-by-step procedure. The basis isagdwdirect contact
between the person requesting an assisted suindidaNITAS. At all times,
the initiative and self-determination of the indiual is the “graduator”: the in-
dividual needs to take initiative again and agaimrnder to proceed towards an
assisted suicide. If any suspicion arises thap#reon does not have the capaci-
ty to consent or if there is any suspicion of iefice on the individual by third
parties, there will automatically be an interruptiof the proceedings and dis-
cussion of the situation. There are several safeguavolved in the procee-
dings:

1) the individual will be in contact with several difent members of the staff
working in the office of DGNITAS

2) members are visited at home for a preliminary iptdeliscussion. Members
living far away are visited if is possible to do, §o certain cases by collea-
gues of other associations and medical doctorsezatipg with these organi-
sation

3) one or several medical doctors (who are indepenofeDIGNITAS) assess the
request and at least one personal consultatiors jalkee between the mem-
ber and the doctor granting the ‘green light’ for assisted suicide. The
medical doctor assessing the request is free tahesKGNITAS-member to
come to his office for an additional preliminarynsaltation before giving
the so-called ‘provisional green light’

4) there are at least twolENITAS-companions (the consultation document calls
the one person proposed to be present a ‘facilijgtoesent at the assisted/
accompanied suicide who are trained to assesseh#srs decision and free
will and to look for possible influence by thirdrpas

5) relatives and friends of the individual are motachtind welcome to partici-
pate in the preparation proceedings and to be presging the assisted sui-
cide: this also allows thelBNITAS-companions to monitor the interaction be-
tween the individual and his or her loved ones.

Everyone involved in counselling and discussinghlite member, assessing the

request, etc. is trained to monitor the proceedinggpossible inconsistencies /
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hints such as inconsistent wording (in writing amelly), reluctance to comply
with the prerequisites, etc.

In conclusion: with the “Swiss model”, the capaafydiscernment is not only
checked at one specific point in time but in fdtabng during the proceedings
from a first contact until the actual assisted/agpanied suicide.

DiGNITAS feels that such an approach is a better safedaarwnitor a possible
deterioration of capacity of discernment than a-pomt-in-time assessment of
such capacity and this would allow avoiding the aie@ aspect of an “upper
time limit” as outlined before.

As to the provision of the medication, the propasfad pharmacist dispensing
the lethal drug based on the prescription by thdica¢ doctor and giving it to
the ‘facilitator’ matches the ‘Swiss model’. Grargipharmacists the same right
of refusing to dispense the drug for personal neagast as it would be open to
medical doctors to decline to get involved, respekeir liberty; however, one
must not overlook the fact that the above-indicgiemblem with medical doc-
tors may well also apply to pharmacists, if a m#jaor even all pharmacist re-
fuse to dispense the drug, thus making the proeentuline with the Assisted
Suicide (Scotland) Bill a ‘mission impossible’ fhre person wishing to access
an assisted/accompanied suicide. Of course, freedamoice on the side of the
individual who wishes to put an end to his or lier&lso has to respect freedom
of choice for individual medical doctors and phatmts to get involved or not
in the procedure leading to an assisted suicideveider, this could lead to a
conflict between the liberty of a suffering persgonchoose and access an as-
sisted suicide and the liberty of medical doctard pharmacists to refuse this
access due to personal reasons. This conflict dHmiresolved. A possible so-
lution could be to put an obligation on a state-ed/ipharmacy to dispense the
medication.

Q7. Do you agree that the presence of a disintecegtained facilitator should
be required at the time the medication is taken?/Bw have any comments on
the system outlined for training and licensing litatiors?

The proposed presence of a trained and licenseditdé#or (at DIGNITAS we
speak of ‘befriender’ ‘companion’ or ‘escort’), tihele outlined in the consulta-
tion paper, very much matches the “Swiss modelis Thwhat assisted suicide
(with such a facilitator ‘accompanied suicide’ as wall it at DGNITAS) is all
about: someone is there in the last hours withp#rson who wishes to end his
or her life, attending to his or her needs, thugingaa sharp distinction with all
the lonely ‘clandestine’ suicides with their dirensequences. IBNITAS sup-
ports the proposed presence of a professionallyetigfacilitator as the advanta-
ges are manifold:
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1) there is a chain of custody for the lethal druggueimg that this drug reaches
only the qualifying person and — if not used —e&irned to the pharmacy

2) it is a safety measure as the trained facilitatouhd instruct the qualifying
person on how to take the drug, thus avoidingladauicide

3) the facilitator could check on the capacity of disonent of the qualifying
person just like the medical doctor before himer &nd look into the stabili-
ty of the wish to die

4) the assisted suicide is documented, profoundiit@ong the work of the
authorities, especially the coroner and the palibe would otherwise — with
a not-yet-determined cause of death — have to atdrhe-consuming (and
costly) investigation

5) as a professional facilitator would certainly begested to be also a com-
passionate, empathetic character, he or she wdtdddato the emotional
needs of the qualifying person and even more sbedoved ones present in
the last hour.

As a point of difference to the proposal, acRTAS there are alwaysvo ‘faci-
litators’ present. The majority of accompanied slgs at DGNITAS take place
in the presence of relatives and friends of thdifyurag person: in fact, [ENI-
TAS very much encourages the person to have his ololied ones present. In
this situation, it is very advantageous to have fagditator who is able to con-
centrate on taking care of the person wishing tethe assisted suicide whilst
the second facilitator is available to attend te tieeds of the family members
and friends of the patient. Furthermore, if anynéd record would be estab-
lished, especially of the last act of the persankiing the lethal drug, it is most
helpful to have the second facilitator availabldémdle the camera. Having two
facilitators present is a safety and quality cdmmeasure in the sense that “four
eyes are better than two”.

Regarding the system outlined for training andngeg facilitators, D5NITAS
feels that the proposal has a sensible approackettimg and licensing: how-
ever, there are not yet sufficient details statedhe consultation paper which
would allow us to comment on this in depth. Onesasgvhich is not mentioned
but which should be included, is the option forilfeedors to have (free of
charge) access to debriefing / psychological sugerv (intravision). At DGNI-
TAS, everyone, no matter whether they work in theceffor act as a befriender,
can choose to see a professional (outside, indepérad the organisation) for
debriefing / supervision and the organisation paly the expense.

Q8. What sort of documentation and evidence i$ylikcebe required? In par-
ticular, how important is it that the process isnfed?

At an accompanied suicide withid\ITAS, there are several documents in use
which all need to be present, signed, before talelrug came handed over to
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the person wishing to end his or her life:

1) The DGNITAs Living Will; everyone signing up as a member aGEITAS
automatically receives this form (also called ‘Batis Instructions’ or ‘Ad-
vance Directive’) to fill out.

2) A copy of the formal request for an accompaniedidaiwhich earlier on led
to a ‘provisional green light’ by a Swiss medicakttbr

3) A ‘Voluntary Death Declaration’; a form through whithe patient confirms
that he or she, after careful reflection, has degti exercise his or her right
to terminate his or her life in accordance with cridier own free will. At the
same time, the document solemnly and unrestrictediyucts DGNITAS to
safeguard and attend to his or her interests dsaséb putting it into effect.

4) A Power of Attorney which will allow BENITAS to handle all affairs with the
Swiss authorities after the death (arrangements thig civil registry office
to officially register the death and issue the deartificate, arranging trans-
port of the coffin or the urn to the homeland o fhatient, etc.)

5) A ‘Disposition of personal belongings’; a form byieh the patient instructs
everyone present at the accompanied suicide winatisthappen to his or
her belongings (for example clothes, jewellery, chatmedication, wallet
with contents, etc.) after the death, such as dk@ample) disposal, destruc-
tion, despatch to next of kin / friends, etc.

This list may serve as an example for the AssiStedtide (Scotland) Bill. All
these documents make up a file available to thesSauthorities (police / coro-
ner) who investigate each case of assisted suicide.

As to the importance of the process being filmegk should bear in mind that a
camera can be felt to be intrusive, even voyeugrigspecially in the circum-
stances of an event as personal and intimate as@mpanied suicide! There
are patients who do not want to be filmed in tlleiplorable state of health. One
must respect their values on personal dignity dmedefore filming should be
voluntary — never mandatory.IENITAS’ experience drawn from good coopera-
tion with the Swiss authorities is that havingleéd record (at least of the mo-
ment when the patient drinks the drug) can fatdif@rocedures after an accom-
panied suicide; in the sense of “a picture saywadands words”. However, the
documents listed above as well as the step-by{stepedure towards an as-
sisted/accompanied suicide provide sufficient evogeto document the pro-
ceedings and thus filming is not that important.

Q9. What is your assessment of the likely finanmiglications of the proposed
Bill to your organisation? Do you consider that asther financial implications
could arise?

For DIGNITAS, there will not be any financial implications digethe proposed
Bill. DIGNITAS is a charity, a NPO (not-for-profit-organisationjpsts are
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charged only to cover the expenditures of maimagrthe services, including
services of suicide attempt prevention for non-mersbFewer people using
DIGNITAS’ services would lead to fewer payments being reamkithis keeps the
balance with the organisation having less workthiog less expenditure.

As to other financial implications, IBNITAS adheres to those stated in the con-
sultation paper. Further to these, there mightdstéscfor the Health Care System
as medical doctors would assess requests for ateassuicide.

Q10. Is the proposed Bill likely to have any subs&h positive or negative im-
plications for equality? If it is likely to have substantial negative implication,
how might this be minimised or avoided?

As already pointed out in our comment on Questipariderion 4, limiting ac-
cess to assisted suicide to certain individualsraatically leads to a discrimi-
nation against those excluded. What is even wdnese excluded are exposed
to the high risks connected with ‘clandestine’ glecattempts via inadequate
means with all the dire consequences for thems tbeed ones and third parties
such as train drivers, rescuers, etc. The propdssisted Suicide (Scotland)
Bill sets an eligibility criterion on the person‘foave either a terminal illness or
a terminal condition”. However, from both a humanan and human rights ap-
proach, limiting access to the group of the termyni#l is discrimination and is
not justifiable. DGNITAS strongly recommends that the limiting notion adr-t
minal’ is done away with.

In this context, definitions are important but Iz same time problematic as es-
pecially in end-of-life issues, one must avoid lumgptogether that which needs
to be distinguished: what is the meaning of ‘teraithWhat is a ‘terminal con-
dition’? There is no such thing as “the one typitaminally ill patient” and
there is no “typical suffering which would make thdividual eligible for a cer-
tain end-of-life care”. Human beings are individudtvery suffering person ex-
periences his or her situation differently. Phylsaaad mental pain is subjective;
it can be judged only to a minor degree by thirdtipa. A humanitarian ap-
proach demands that the individual is seen as sumhjust as “one patient
amongst many others”.

At this point, we add an extr&ttof the philosophical and political principles
guiding the activities of BNITAS which we feel may well serve as a basis for
any consideration of end-of-life-issues:

The fundamental values ofi @NITAS are based on values that the Swiss state has
upheld since the founding, in 1848, of the modeuefation, and the further
development of these values on a national andnatenal level since then.

“ From the booklet/brochure ,Howi@NITAS works®, available onlineattp://www.dignitas.ch/images/stories
[pdf/so-funktioniert-dignitas-e.pdf




Proposal of an Assisted Suicide (Scotland) Bill 28 April 2012
Response to the Consultation byiGRITAS — to live with dignity — to die with dignity” page2 of 37

The starting point is the liberal position thatairiree state any freedom is avail-
able to a private individual provided that the &wgi of that freedom in no way

harms public interests or the legitimate intere$ta third party. As John Stuart
Mill stated:

“Over himself, over his own body and mind, the indual is a sovereign*®

These values are:

» Respect for the freedom and autonomy of the indeficas an enlightened
citizen

» Defending this freedom and autonomy against thaudigs who try to restrict
those rights for some reason, whether ideologreagjious or political

« Humanity which seeks to prevent or alleviate inhoenauffering when pos-
sible: probably the most shining example of thisum history, on a national
and international level, led to the founding of Bed Cross

« Solidarity with weaker individuals, in particular the struggle against con-
flicting material interests of third parties

» Defending pluralism as a guarantee for the contisutevelopment of soci-
ety, based on the free competition of ideas

» Upholding the principle of democracy, in conjunatiwith the guarantee of
the constant development of fundamental rights

Respect for the freedom of individuals:

Respect for the freedom of individuals in the farhan enlightened citizen who
takes on personal responsibility (a “citoyen” i thense of the political philo-
sopher from Basel, RNOLD KUNzLI, who died in 2008); he also reveals,
among other things, that — in contrast to earher + constructive law valid to-
day no longer punishes a suicide attempt.

Freedom from the expectations of a third party:

It is also clear that every person on Swiss sodntled to the freedom to live
his or her life independent of the individual idegical, religious or other types
of ideas of a third party.

No one has the right to impose or even attempinfmose his or her individual

ideological, religious or political beliefs on ahet. Muslims should not do it to

Christians, Jews or Buddhists. Christians shoulddmit to Jews or those of

other beliefs and a believer should not do it tasabeliever — not even using the
indirect method of a governmental regulation.

4 JOHN STUART MILL, Essay on Liberty, Library of Liberal Arts edition, ¥8.

4 As described in his essay ,Bourgeois und Citoyzas Doppelgesicht unserer Gesellschaft, in: Mitha
Haller, Max Jaggi, Roger Miiller (Ed.), Eine deforneeGesellschaft, Die Schweizer und ihre Massenme-
dien, Basel 1981, p. 299 ff.)
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In this case, the state should be the guaranter mtiralistic society and must
forbid anything that would restrict this pluralismn lead it in a certain direction
in the interest of a specific ideological viewpoint

Humanity:

When addressing the question of whether a persanwighes to die should be
offered help, humanity needs to be the centraldocu

The term “humanity” is admittedly vague in and tgeif, however, it plays an
important role for example in the “Declaration oéri@va”, which was adopted
by the General Assembly of the World Medical Asation in 1948 and last
amended in 2006.

Although this declaration does not make any refaedn medically assisted sui-
cide, it does begin with the formulation:

“I solemnly pledge to consecrate my life to thevgar of humanity”
The declaration also contains the following adiital sentences:

“I will maintain the utmost respect for human lifeyill not use my medical
knowledge to violate human rights and civil libesti even under threat”.

Since experience shows, however, that it is diffiboi interpret the undefined
terms of humanity, respect or even dignity as suchithe end the only help
comes from the decision to stop and consider whtta true objective of medi-
cine instead of relying on interpretation.

The German medical ethicisbBAR DAHL from the Giessen Clinic formulates it
this way®:

“Medicine consists first and foremost of preventidragnosis and therapy.
This means that it strives to avoid disease, ifiedisease and treat disease.
One could conclude from this that the objectivar@dicine is to maintain
the health of the individual. In fact, the Declavatof Geneva states that
“The health of my patient will be my first considépn”. As enlightening
as this declaration appears to be, it is howevasmplete. A look at pallia-
tive medicine is sufficient to show that a doctatigy is not at all limited to
simply maintaining health. For example, palliatd@ctors spend their days
and nights caring for patients whose health cabhaaestored.

Based on this, it would seem more suitable to cmusthe objective of
medicine to be the alleviation of human sufferihgoking at it this way,
we would also be encouraged by asking ourselvesmddicine is commit-
ted to avoiding, identifying, and treating diseaBae fight against disease is

¢ In his essay ,Im Schatten des Hippokrates / Aissier Suizid und &rztliches Ethos miissen sichtnidtier-
sprechen”, published in ,Humanes Leben — Humaneb&ig 4/2008, p. 66-67, Augsburg, Germany.
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not an objective in itself. Rather, this fight ekén up to protect us from
physical and emotional suffering, which tends toomapany illnesses.

By fulfilling its objective to alleviate human sefiing, medicine is however
continually bound to respecting the self-determorabf human beings. No
one is allowed to treat a patient against his omhik That doctors are only
permitted to introduce or terminate medical proceduwith the express
permission of the patient is now a generally aaegact. For example,
whether or not a life-prolonging procedure is idwoed or terminated is
always and exclusively dependent on the agreenighegatient involved.

When medical ethics, as described above, are basdte alleviation of

suffering and the respect of self-determinationshbuld be obvious that
these ethics are completely compatible with assistecide, since a doctor
who fulfils the request of a terminally-ill patietd stop all further therapy
and prescribe a lethal medication is alleviatinfjesing and respecting self-
determination.”

A policy that is aimed at doing everything possibdeprevent every suicide
without taking into account the will of the persooncerned violates humanity.
Whoever acts in this way, forcing people to attemapbring about their own

death in a violent manner, and thus accept theilpbigsof inhumane risks, is

acting inhumanely.

Is it somehow humane to allow a person to achieseohher own will by at-
tempting something, such as that reported by amasted person from Scotland
who e-mailed ENITAS in 2008, and to accept the consequences thereof?

“Dear Dignitas. My name is J.(xx) H.(xx). lam 19 y ears
old, and live in Scotland, UK.

About 2 months ago | attempted to commit suicide by jumping
off a multi storey car park. My attempt failed, and instead
of dying, | write this e-mail to you from my hospit al bed.

| crushed both of my feet, broke my leg, broke my k nee,
broke my sacrum (part of my pelvis) and most devast atingly,
broke my spine, in 3 places, which has resulted in a degree
of paralysis in my legs. | spent 6 weeks in hospita [ in my
home town of Edinburgh, and was then transferred to a spe-
cial spinal rehabilitation hospital in Glasgow.

| am told that | will need to spend 6 months at thi s hospi-
tal, and that | will be in a wheelchair for the res t of my
life. | now have a loss of sexual function, which s eems
unlikely to return, as well as huge problems managi ng my
bowels and bladder (I cannot feel them moving).

| was already suicidal, and now that I will be disa bled for
the rest of my life, at such a young age, | truly c annot
bear the prospect of life. I am only 19, and | now have the
grim reality of 60 years in a wheelchair. The physi cal pain
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| am in alternates between bearable and completely unbear-
able. Perhaps the pain will ease off with time, but this is
not a certainty. There are times every day where | scream
with pain, due to being moved in bed, hoisted into the
wheelchair etc.
| would like to ask if | could be considered for an as-
sisted suicide, as | am completely certain | would like to
end my life, and believe | should have the right to do so.
| would be too afraid to try and kill myself again, given
the devastating effects of my first failed attempt. It
would also be much more difficult to attempt suicid e from a
wheelchair. | only wish that my country was humane enough
to let a person die.

Please consider my letter, | hope to hear a respons e,

J(xx) H.(xx)"

In this message, which must horrify every persow Wwhs any feelings whatso-
ever, the author has not yet shared what the prohlas that motivated him to
attempt suicide in the first place.

However, one thing is certain: If, after becomingcglal, he had had the oppor-
tunity to talk with other people about his problenthout having to fear that he
would be immediately admitted to a psychiatric wdnd fate would have most
certainly been different. People would have triecshow him that there were
also solutions other than suicide for his problemorder to give him a real

chance to solve the underlying problem without résg to violence against

himself. This way, he would not have had to acdbptrisks that have now
marred him in such a devastating way. Under hunsanditions of this kind, he

would have certainly had a real chance to overcommsuicidal tendencies.

In this context, it is especially important to aghy it is ethically commendable
to put a severely suffering animal to death, bus itmpossible to allow a se-
verely suffering human to end his or her own higthout having to accept the
inconceivable risks of failure and additional selftilation. What abstruse ideas
could lead someone to declare that what is humamne fperson to do to a suffer-
ing animal is unethical if done to a suffering humaspecially since an animal
cannotexpress itself in human speech, yet a human camlglstate his or her
will?

Solidarity for the interests of those who are weake

Solidarity with, and protecting the interests ofpple who are considered wea-
ker, especially in the struggle against the comfiic— and often financially mo-

tivated — interests of third parties, is one of thadamental qualities of the
Swiss public spirit.

The principle “One for all and all for one” is nhilly realised in the narrow
limitations of that which the state directly encages as solidarity based on the
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laws it creates, but rather it is only fully realisin the broader field of social
solidarity in civil society, that is, turning a ¢tain group of people towards an-
other group that is in need of special help.

Plurality:

The defence of a pluralistic system is equally ingrat because it alone guaran-
tees that the free competition of ideas, and thetkb further development of
society, remains possible.

Democracy and basic rights:

Further significant fundamentals of our sharedtexise include the principles
of democracy within that sphere which is not lgdtta the individual’s own dis-
cretion as a consequence of his or her basic rights

In this context, it must be said that a represamaturvey on the topic of as-
sisted suicide found that 75 % of the evangelicgytation and 72 % of the
Roman-Catholic population would claim the possipibf assisted suicide for
themselves and thus endorséd it

Citizens are not the property of the state:

Finally it must also be said that people who inhabcountry should never be
degraded by being considered the property of te.sThey are the bearers of
human dignity, and this is characterised most gigowhen a person decides his
or her own fate. It is therefore unacceptable fetade or its individual authori-

ties or courts to choose the fate of its citizens.

7) Conclusion

“No one shall set upon a long journey without hgvihoroughly said goodbye
to loved ones and no one shall set upon such jguwithout careful pre-
paration”. At a time in which lonely, unassistedcgles among older people, in
particular, are increasing sharply — as a resuthefsignificant increase in life
expectancy and the associated health and sociblepne of many men and
women who have become old, sick and lonely — chieefd considered advice
in matters concerning the voluntary ending of or@in life is gaining rele-
vance. Furthermore, developments in modern medmahce have also led to a
significant prolonging of life. Yet, there are indluals who explicitly would
like to add life to their years — not years to thiée.

It is about time that law makers respected the wfilthe people and imple-
mented sensible solutions that allow individualepvgo choose, to have a digni-

4" in “Reformiert”, August 28, 2008; GALLUP TELE®NiBUS survey from 3-12 July 2008 through ISOPUB-
LIC, Schwerzenbach, online (in Germahnftp://www.reformiert.info/files_reformiert/1492 @iif
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fied, self-determined end to life at their own hgmerrounded by those close to
their hearts.

In the light of this, DGNITAS very much welcomes and supports the efforts and
work of Margo MacDonald and hopes that an AssiSattide (Scotland) Bill
finds a majority of open ears in Parliament.

We close these considerations with words layiD HUME, one of the most fa-
mous philosophers of the last 300 years, born &dlid Edinburgf*

,If Suicide be supposed a crime, 'tis only cowaedi@an impel us to it. If
it be no crime, both prudence and courage shoulggm us to rid our-
selves at once of existence, when it becomes adwrtTis the only way,
that we can then be useful to society, by settmgxample, which, if imi-
tated, would preserve to every one his chance &ppimess in life, and
would effectually free him from all danger of migér

Yours sincerely

DIGNITAS
To live with dignity - To die with dignity

Secretary General
St Unkay

Ludwig A. Minelli Silvan Luley

48 DaviD HUME, Of Suicide http://ebooks.adelaide.edu.au/h/hume/david/suiciddine




